
Montgomery County Code

Part II. Local Laws, Ordinances, Resolutions, Etc.

ChaDter 19, Erosion, Sediment Control and Storm Water Mana~ement.

Sec. 19-4. Engineered plans.

(a) (1) An apphcation for a permit must be accompanied by:

Au erosion and sediment control plan that, where applicable, is approved
by the Sti~e Department of Natural Resources or Maryland National Capital Park and
Planning Commission,

b. The permit fee; and

c. A performance bond.

(2) Plans must be prepared and certified by:

a. A professional engineer, laud surveyor, or arcbitec~ 01

b. Otier person qualified and approved by the department

(3) Erosion and sediment control plans must be designed in accordance witi

a. The provisions of this chapter, regulations, and the standards and
specifications; and

b. Requirements of the Montgomery Soil Conservation District,

@) (1) A COPYof tie PlaOmust be referredto the district for review of the
proposed erosion and sediment control measures.

(2) The district must noti~ the department of its recommendations or approval
so that the application may be processed in a timely manner.

(3) A permit must not be issued until the plan is approved by the department and
the district.

(c) (1) The department may waive the requirement for plans or drawings if it
finds that the information on the application is suficient to show that proposed work will
conform to the requirements of this chapter.
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(2) This waiver must not be construed as waiving the requirements of the
district.

Sec. 19-4. Engineered plans. (cont.)

(3) The perrnittee is bound by conditions of the application, this chapter, and
regulations.

(4) Failure to comply with these requirements may result in the department
requiring submission and approval of an engineered erosion and sediment control plan.

(d) (1) Utility construction must not t&e place in Montgomery County until au
erosion aud sediment control plan is submitted to and approved by the Washington
Suburban Sanitary Commission and the department.

(2) A note must be included on that approved plan that requires the utility
contractor to repair and maintain in effective condition any erosion and sediment control
measures affected by the utility construction.

Sec. 19-10. Performance bond.

(a) The director must, before issuing a permit, require a corporate bond or an
irrevocable letter of credit from a financial institution, or a cash bond, a certificate of
guarantee, or other instrument, in a form satisfactory to the director and approved by the
county attorney. That instrument is conditioned upon the faithful performance of the
conditions in the permit, and soil erosion and sediment control measures specified in the
permit, within the time specified by the director or within any extension granted by the
director. For the purposes of this article, a certificate of guarantee is an instrument issued
by an organization or entity that is approved by the director and meets the capitalization
and other reasonable criteria as are established by executive regulation including the
demonstrated expertise of the issuing organization or its members in erosion and
sediment control; the estimated square footage of the land included in the land-disturbing
activity to be performed by the perrnittee; the estimated square footage of the area of dl
land-disturbing activities guaranteed by the issuing organization or entity; and the
incidence of violation of, or otherwise failing to comply with,the provisions of this
chapter by dl members of the issuing organization or entity. Certificates of guarantee
must only be issued by an approved organization or entity or behalf of members in good
standing of that organization or entity. Any question as to the eligibility of a permittee to
post a certificate of guarantee must be resolved by the director in the sole discretion of
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the director. The amount of the bond, irrevocable letter of credit, certificate of guarantee
or other instrument required by this section is three hundred dollars ($300.00) plus two
cents ($0.02) per square foot of the area included in the laud-disturbing activity, plus
amounts as deemed necessary by the director to secure the costs of improvements
required in approved plans, not to exceed a toti mount often thousand dollars
($10,000.00). The instruments required under this section may be combined with the
instruments required under section 19-32 pertaining to a storm water management
facility, so that one (1) instrument maybe used to satisfy both requirements. The director

may grant a partial or complete waiver of the bond, letter of credit, certificate of
guarantee, or other instrument, upon application, where the director finds minimal
impairment of existing surface drainage, minimal erosion hazard, and minimrd
Sedimentation hazard upon any adjacent land or watercourse, and no hazard to human life
or property. A corporate bond or letter of credh must be executed and maintained by a
financial institution, surety, or guaranty company qtiified to do business in this state and
must be conditioned upon the faithful performance of the conditions and soil erosion and
sediment control measures specified in the permit. A cash bond must be deposited with
the director of finance, who must give a receipt for it, reciting that the cash has been
deposited in complirmce titb and subject to the provisions of this section. The bond,
letter of credit, certificate of guarantee, or other instrument obligates the perrnittee, the
permittee’s executors, administrators, successors and assigns, jointly and severally with
the surety or issuing organization or entity and inures to the benefit of the county, its
officers, employees, and to any person aggtieved by the permittee’s failure to comply
titb the conditions of the permit. The perrnittee and the issuing organization or surety
must, under the bond, letter of credh, certificate of guarantee, or other instrument,
continue to be firmly bound under a continuing obligation for the payment of dl
necess~ costs and expenses or liabilities which maybe incurred or expended by the
department to meet the minimum requirements of tils chapter.

@) ~enever the department finds that a default has occurred in the performance of
any term or condhion of the permit, bond, letter of credit, certificate of guarantee, or
other instrument, titten notice must be given to the perrnittee and to the surety or
issuing organization or entity. That notice must state the work to be done, the estimated
cost, and the period of time deemed by the department to be reasonably necessary for
completion of the work.

(c) If a cash bond has been posted, notice of default as provided bythe preceding
paragraphs must be given to the perrnittee; and if compliance is not obtained within the
time specified, the department must proceed without delay and without further notice or
proceedings to use the cash deposited, or any portion of the deposit, to cause the required
work to be done by contract or otherwise in the discretion of the director.
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(d) In the event of any default in the performance of any term or condition of the
permit, bond, letter of credit, certificate of guarantee, or other instrument, the county, the
surety, the issuing organization or entity, or any person employed or engaged on its
behalf has a right to go upon the site to complete the required work necessary to control
erosion and sedimentation to protect properties, watercourses, and persons. In the event
the department undertakes tils work with the fends from a forfeited cash or corporate
bond, letter of credit, certificate of guarantee or other instrument, the funds must be used
to pay the cost of contracting, including engineering and atilnistration, for necessary
restoration of the site to control erosion and sedimentation within the requirements of the
plan, permit, bond, letter of credit, certificate of guarantee, other instrument, or this
chapter. If the cost of the work necessary to control erosion and sedimentation or to
protect properties, watercourses, and persons exceeds the amount of the cash or corporate
bond, letter of credit, certificate of guarantee, or other instrument, the pennittee must
continue to be firmly bound under a continuing obligation for payment of all excess costs
and expenses incurred by the coonty. The cost and expenses area lien upon rdl property
and all rights to property, real or personal, of any person liable to pay that cost. The cost
is listed on the tax bill and is collected in the manner of ordinary taxes.

(e) A person must not interfere with or obstruct the ingress or egress to or from a
site or premises by an authorized representative or agent of any surety, issuing
organization or entity, or the department engaged in completing the work required to be
performed under the permit or in complying with the terms or conditions of the permit.

(~ A corporate bond, letter of credit, certificate of guarantee, or other instrument
remains in fall force and effect until a completion certificate is issued pursuant to section
19-14 of this chapter. A cash bond must be retarned to the depositor or to the successors
or assigns of the depositor upon issuance of a completion certificate for the work in
accordance with section 19-14 of this chapter, except any portion that may have been
used.

(g) The director immediately must revoke the permit upon failure of any pennittee
to maintain the bond or certificate of guarantee. If the director finds a violation of an
applicable law or regulation byarr organization or entity issuing certificates of guarantee,
the director may immediately revoke dl permits of members of that organization or entity
for which a certificate of guarantee is posted, and may post stop work orders wherever
applicable until an appropriate bond or other instrmnent acceptable to the county is
substituted for the certificates of guarantee.

Sec. 19-24. On-site requirements; County participation; waivers.
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(a) On-site stormwater management. A person that receives a building permit or a
sediment control permit must provide on-site stonnwater management unless the Director
waives this requirement.

(b) Coun@partic@ation. If the Director of Environsnental Protection finds that
additional storage capacity in an on-site facility would correct an existing problem or
provide sufficient capacity for future development or redevelopment projects, the County
may participate financially in the construction of a stonnwater management facility. The
amount of participation must be determined by the extent to which the facility exceeds
on-site stormwater management requirements.

(c) Waiver

(1) An applicant seehng a waiver of any on-site storrnwater management
requirement must submit a request to the Department in titing in a form acceptable to
the Director. The applicant must submit a separate written request for each later addition,
extension, or modification to a development that has received a waiver.

(2) The Director may grant a waiver if the applicrmt shows that existing physical
conditions prevent full compliance with any on-site storrnwater management
requirement.

(3) If a site is an infill development or redevelopment site, the Director may
waive channel protection requirements, it

(A) the planned development or redevelopment project will not increase the
impervious surface area on the site; or

(B) runoff from the site will drain through an adequately-sized existing
improved storm drain system before discharging into a natural stream channel, whhout
adversely affecting the receiving channel, and the discharge to the storm drain system
will not increase erosion in the receiving waters.

(4) The Director may also waive channel protection requirements it

(A) an off-site facility was designed rmd constructed to provide the necessary
runoff controls for the site; and

(B) the facility’s design assures non-erosive conveyance of runoff from the
site to the facility.
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(5) The Director may grant a waiver ody ifi

(A) the applicant satisfies criteria established by regulatio~ and

(B) the waiver is consistent with an applicable watershed management plan

approved by the Depment of Enviromnenti protection.

(6) The Director may grant each waiver only on a case-by-case basis. The
Director must consider the cumulative effects of all waivers granted in a drainage area or
watershed.

(7) Men a waiver is granted, the Director must require the applicant to:

(A) provide a monetary contribution;

(B) grant an easement or dedicate land for the County to construct a
stormwater management facifity; or

(C) t&e specific stream or wetland restoration measures.

Sec. 19-66. Enforcement, appeals, waiver.

(a) Errforcernenta~eement, Each final water qurdity plan must contain an
enforceable agreement, including an approved financial security instrument, with the
Planning Board and the DPS Director, requiring maintenance of all facilities required by
the plan and best management practices monitoring. The financial security instrument
may be combined with any other financial security instrument required by this Chapter.

(b) Transference ofresponsibili~. Each approved final water quality plan for a
residential project must provide that owershlp and maintenance of any feature of the
water quality plan must not be transferred to a homeowners association or any resident
until the DPS Director or the Planning Board, depending on which is the lead agency to
review the feature, finds that:

(1) each feature has been installed in accordance with the specifications shown
on the approved plw,

(2) each feature has been verified, by inspection, monitoring, or otierwise, to
have been operational and functioning as designed for a reasonable period of time after

Source: MontgomeryCountyCode, Chapter 19(As of 10/2005)



Montgomery County Code
Part II. Local Laws, Ordinances, Resolutions, Etc.

construction of til units and facilities associated with the last phase of the development
project. The length of time must not exceed 5 years and must relate to site-specific
characteristics and the type and nature of the particular feature; and

(3) homeowners association documents include detailed instructions and a
schedule concerning how the facilities and features operate and should be maintained,
and assure adequate funding for routine and long term inspections, repair and
maintenance of all features shown on the approved plan.

(c) Appeals.

(1) An aggrieved person may appeal a find decision by the Planning Board or
the DPS Director concerning a final development approval or permit in which the
provisions of tils Ardcle are applied.

(A) A final decision by the Planning Board occurs when a titten opinion
concerning a development approval which requires the implementation of a find water
qtiity plan is mailed.

(B) A final decision by the DPS Director occurs when the Department has
approved, rejected, issued, modified, or revoked a permit which requires the
implementation of a final water qurdity plan.

(2) An appeal of a final decision by the Planning Board must be filed with the
Circuit Court within 30 days after the written opinion is mailed. The DPS Director may
intervene m a party in any appeal involving the implementation of a final water qtiity
plan. The Board of Appeals does not have jurisdiction to hear any appeal arising from a
final decision by the Planning Board under this Article.

(3) An administrative appeal of a decision by the DPS Director must be filed
with the Board of Appeals within 30 days after the decision is made. The Planning Board
may present evidence to the Board of Appeals concerning any element of a final water
quality plan that relates to its lead agency authority, if relevant to the appeal.

(d) Event ofdefault,

(1) Events of default are:

(A) Required stormwater management facilities, erosion and sediment control
facilities, or other mitigation techniques have not been installed or maintained in a correct
manner.
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(B) Monitoring under a best management practices monitoring plan has not
been performed or reported as required.

(C) An applicant has not complied with any other requirement of a water
quality plan or this Article.

(D) Required fees have not been paid to support a stream monhoring
program.

(2) If an event of defardt occurs, the Planning Board or the DPS Director, as
applicable, may, in addition to mY other remedy aheady permitted under this Chaptec

(A) issue an order prohibiting the applicant from performing any further land
disturbing activities on any developed or undeveloped phase of the project until the
applicant is in compliance, or revoking or suspending a permit under Section 19-9.

(B) issue a citation for a Class A violation. Each day a violation continues is
a separate offense.

(C) take any legal action under Section 1-20 or Chapter 50.

(e) Waiver

(1) Written request, An applicant may apply for a waiver from this Article or any
regulation adopted under it if enforcement would result in undue hardship to the
applicant. The application must be directed to either the Planning Board or the DPS
Director, as applicable.

(2) Review and action. After consulting reviewing agencies and holding a public
hearing, the Planning Board or the DPS Director, as applicable, may waive any
requirement if the applicant shows by clear and convincing evidence that:

(A) the application of some or all requirements of this Article would result in
undue hardship to the applicat because of events or circumstances not caused or
facilitated by the applicant;

(B) the applicant wodd still comply with dl applicable federal, state, or
county water quality standards; and
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(C) the relief sought is the minimum needed to prevent hardship.
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